ALLIANCE AGREEMENT

This Alliance Agreement (“Agreement”), dated as of _________, 2017, is between West
Creek Conservancy, an Ohio nonprofit corporation (“WCC”), and Mill Creek Watershed
Partnership, an Ohio unincorporated nonprofit association (“MCWP”). WCC and MCWP
sometimes herein referred to as “Party” or collectively as “Parties”.

RECITALS:
A.

WCC is organized as a nonprofit corporation under the laws of the State of Ohio and
qualified as a charitable organization pursuant Section 501(c)(3) of the Internal Revenue
Code.

B.

The purpose of WCC is to enrich the lives of people in Greater Cleveland, Ohio by
conserving natural habitats, restoring ecological value and sustainability of urban lands and
expanding neighborhood opportunities to experience nature through land conservation and
watershed management activities.

C.

MCWP is an unincorporated nonprofit association validly existing pursuant to Chapter
1745 of the Ohio Revised Code and is not qualified as a charitable organization pursuant to
501(c)(3) of the Internal Revenue Code.

D.

MCWP was informally organized with the assistance of the Cuyahoga County
Planning Commission, Northeast Ohio Regional Sewer District and Cuyahoga County Board
of Health to address common environmental, conservation, stormwater and development
concerns in the Mill Creek watershed. MCWP desires to promote the preservation and
protection of Mill Creek, educate the public on the importance of Mill Creek and encourage
cooperative interaction among watershed stakeholders.

E.

WCC has developed a Mill Creek Watershed Action Plan according to Ohio EPA and
Ohio Department of Natural Resources guidelines (“Mill Creek Watershed Action Plan”)
and acts to implement its recommendations.

F.

In order to better support and implement the Mill Creek Watershed Action Plan, WCC
and MCWP desire to form an alliance in order to improve the efficiency and effectiveness of
their common conservation and watershed management missions, afford economies of scale
and cost reduction by integration with WCC’s existing infrastructure and consolidation of
administrative costs and enhance funding opportunities.

NOW, THEREFORE, in consideration of the foregoing Recitals and the representations,
warranties, covenants and agreements contained herein, the Parties hereto, intending to be legally
bound, hereby agree as follows:

ARTICLE I. ADOPTION OF ALLIANCE

Adoption of Agreement.

A.
1.

MCWP shall be allied with WCC as a division thereof pursuant to this Agreement
in accordance with the provisions of Ohio Revised Code (“O.R.C.”) Chapter 1702.

2.

The “West Creek Preservation Committee” name shall remain unchanged. After the
Alliance, MCWP will operate as a program of WCC, under the name “Mill Creek
Watershed Partnership”.

3.

The separate independent operating existence of MCWP shall cease, and WCC
shall succeed, without other transfer, to all the rights and property of MCWP and shall be
subject to all the debts and liabilities of MCWP in the same manner as if WCC had itself
incurred them. WCC shall continue its organizational existence under Ohio law. All
rights of creditors and all liens on the property of each constituent Party shall be
preserved unimpaired, limited in lien to the property affected by the liens immediately
prior to the alliance.

4.

The Alliance shall have the effects set forth in O.R.C. Section 1702.44 and the other
applicable provisions of O.R.C. including without limitation the following:
a. MCWP’s monies will be consistently maintained and accounted for, under the
control and operation of WCC pursuant to WCC organization documents;
b. MCWP Members reaffirm their commitment to effective watershed management
through payment of annual dues, if any;
c. MCWP shall continue to solicit diverse funding streams to provide implementation
funding for special watershed projects;
d. Any employees of MCWP shall become employees of WCC, shall abide by the
terms of the employee handbook of WCC and may benefit from WCC’s benefits
specified in its handbook;
e. All members of MCWP shall be subordinate to the Directors and officers of WCC
and responsive to their direction;
f. Any equipment or websites of MCWP shall be maintained and operated by WCC;
g. The Parties will review quality of service and address concerns annually or as
jointly agreed upon;
h. WCC, as employer (or contracting entity), will retain, supervise, manage and
evaluate an appropriate individual for watershed coordination activities. MCWP
reserves the right to evaluate the work so performed to ensure the agreed-upon
12-month work plan and Mill Creek Watershed Action Plan are being effectively
implemented;
i. MCWP recognizes WCC’s obligation to make its reports and other written materials
available to the public on request; and
j. All services of WCC are offered on a non-discriminatory basis without regard to
race, age, marital status, handicap or political persuasion.

5.

WCC shall be responsible to:
a. disburse funding from funding sources including but not limited support of the Mill
Creek Watershed Coordinator position;
b. disburse funding in support of the Mill Creek Watershed Partnership (for materials,
supplies, printing, etc.);
c. fulfill the administrative and fiscal requirements of the funding sources;
d. employ (or contract as necessary) and house those responsible for watershed
coordination, including providing office space and supplies, computer, internet

access and phone service (and cell phone if applicable); and
e. provide fiscal, administrative, and programmatic oversight to ensure the goals,
objectives and deliverables are met, as defined by MCWP and the Mill Creek
Watershed Action Plan.
6.

MCWP shall be responsible to:
a. develop/assist in the development and implementation of the Mill Creek Watershed
Action Plan;
b. develop/assist in the development of a 12-month work plan for watershed
coordination;
c. reviewing individual site plans for development proposals to determine compliance
with local codes and advise on the use of innovative site design to minimize
impacts to stream and wetlands and control stormwater management costs;
d. develop and assist communities with model regulations for riparian and wetland
setbacks, erosion and sediment control, comprehensive stormwater management,
conservation development, illicit discharge detection, flood damage reduction
(ODNR) and off-street parking;
e. assist communities with code adoption and implementation, compliance with
environmental requirements and engage the public through education and
involvement activities;
f. perform site visits for property owners to discuss concerns and provide technical
recommendations for addressing stream bank erosion, drainage concerns, zoning
codes and stormwater abatement;
g. provide programmatic oversight to ensure effective implementation of the Mill
Creek Watershed Action Plan and 12-month work plan; and
h. approve expenditures of the Mill Creek watershed coordination and the associated
implementation of the 12-month work plan and Watershed Action Plan.

7.

Mill Creek watershed coordination will allow MCWP to:
a. develop, seek funding for. and implement the projects identified in the Watershed
Action Plan or otherwise;
b. act as a liaison between MCWP and the watershed community and its stakeholders
(municipalities, residents, businesses, park districts, etc.);
c. develop, create, and distribute (and coordinate with other area-watershed
organizations) educational material for the Mill Creek Watershed Partnership; and
d. such additional/opportunistic tasks/duties as defined by MCWP.

Effective Date.

B.
1.

The alliance with MCWP as a division of WCC shall be effective upon the date that
a Certificate required by the O.R.C. is filed with the Ohio Secretary of State (“Effective
Date”). For all purposes, the legal existence of MCWP as an entity shall cease as of the
Effective Date and shall cease to operate individually or separately (other than as a
division of WCC) on the Effective Date.

2.

As soon as practicable following satisfaction or waiver of all conditions specified in
this Agreement, and provided that this Agreement shall not have been terminated or
abandoned as permitted herein or by the O.R.C., Parties shall cause an appropriate
Certificate to be filed with the Secretary of State of Ohio as provided in O.R.C. Section
1702.43. The alliance will become effective at the time the Certificate is so filed.

C.

Principal Place of Business. The principal office of WCC shall remain 1440 Rockside
Road, Suite 329, Parma, Ohio, 44134.
Statutory Agent.

D.

The name and address of the Statutory Agent of WCC remains:
Jeffrey W. Lennartz
P.O. Box 347113
Parma, Ohio 44134.

ARTICLE II. REPRESENTATIONS AND WARRANTIES OF CONSTITUENT ENTITIES
A.

MCWP Representations. As a material inducement to WCC to execute this Agreement
and perform its obligations under this Agreement, MCWP represents and warrants to WCC
as follows:
1.

Organization.
 MCWP is an unincorporated nonprofit association organized
under the laws of the State of Ohio, with power and authority to carry on its business as it
is now being conducted. MCWP has heretofore delivered to WCC accurate and complete
copies of any and all organizational documents governing its operations.

2.

Support and Participation. MCWP does not have any obligations to support or
participate in any project or other endeavors except as may be presently established.

3.

Actions Relative to This Agreement. All members of MCWP who are necessary to
take the actions required in this Agreement are Parties to this Agreement.

4.

Consents and Approvals. Except for (i) any applicable requirements of O.R.C.
Chapter 1702 and (ii) the filing and recording of the Certificate as required by the O.R.C.
(collectively, “Required Company Consents”), no filing or registration with, notice to
and no permit, authorization, consent or approval of, any domestic or foreign
governmental or regulatory body or authority is necessary for the execution and delivery
of this Agreement by MCWP or the consummation by MCWP of the transactions
contemplated hereby. Neither the execution and delivery of this Agreement by MCWP
nor the consummation by MCWP of the transactions contemplated hereby nor
compliance by MCWP with any of the provisions hereof will (i) conflict with or result in
any break or violation of any provision of the organizational or operating agreements or
understandings of MCWP, (ii) result in any violation or breach of, or constitute a default
(or an event which, with or without due notice or lapse of time or both, would constitute
a default) or give rise to any right to termination, cancellation or acceleration, or result in
the creation of any lien, security interest, charge or encumbrance upon any of the
properties or assets of MCWP under any of the terms, conditions or provisions of any
note, bond, deed of conveyance, conservation easement, mortgage, deed of trust,
indenture, permit, license, contract, lease, agreement or other instrument or obligation to
which MCWP is a party or by which it or any of its properties or assets may be bound or
(iii) assuming that the Required Company Consents are duly and timely obtained or
made, violate or conflict with any order, writ, injunction, decree, statute, law, ordinance,
rule or regulation in effect on the date hereof applicable to MCWP or any of its properties
or assets.

5.

Financial Reports. MCWP has no balance sheets or financial statements to provide.

6.

Taxes. MCWP has not filed any federal, state, or local tax returns.

7.

Contracts. MCWP has no written contracts or other agreements to provide to WCC.

8.

Pending Litigation. MCWP has received no notice and WCC has no knowledge
that there are any actions, suits, or proceedings, pending or threatened against MCWP or
affecting any of MCWP’s rights.

9.

Liabilities. MCWP has no current liabilities except as described in the Financial
Reports.

10.

Indebtedness. MCWP has no debts and no loan agreements, mortgages, pledge
agreements, indentures or other instruments of or relating to any borrowing effect.

11.

Personal Property.
equipment.

12.

Legal Matters. MCWP has no pending grievances, pending warnings received or
environmental issues for violations of any applicable laws and is not in default of any
term, condition or provision of any agreement by which it is a party. All resolutions,
correspondence or other documents pertaining to the operation of MCWP as an
unincorporated nonprofit association have been provided to WCC.

13.

Real Estate. MCWP has no real property owned or leased or other mortgages,
liens, easements or other encumbrances to which they are subject.

14.

 overnment Regulations and Licensing.
G
licenses, or governmental clearances.

15.
16.

17.
B.

Employees.

MCWP does not own any personal property, furniture or

MCWP does not have any permits,

MCWP has no employees.

Reports / Studies. MCWP has provided WCC with copies of all relevant reports
and studies involved with its operations and obligations.
Insurance.

MCWP has no insurance policies to provide to WCC.

WCC Representations. As a material inducement to MCWP to execute this Agreement
and perform its obligations under this Agreement, WCC represents and warrants to MCWP
as follows:
1.

2.
3.

WCC is a public benefit nonprofit corporation validly existing and in good standing
under the laws of the State of Ohio;
exempt from taxation under Section 501(c)(3) of the Internal Revenue Code; and
has all requisite corporate power and authority to own, lease and operate its
properties and to carry on its operations and activities as now being conducted.
ARTICLE III. COVENANTS, ACTIONS, AND OBLIGATIONS
BEFORE THE EFFECTIVE DATE

Interim Conduct of Business; Limitations

A.
1.

Up to and including the Effective Date, Parties will carry on their respective
business operations in substantially the same manner as before and will use their best
efforts to maintain their business organization intact. Except with the prior consent in
writing of WCC, pending consummation of the alliance and MCWP shall not: (a) create
or issue any indebtedness for borrowed money, (b) enter into any transaction other than
those involved in carrying on its ordinary course of business, (c) enter into any
transaction outside the ordinary course of business without the consent of WCC, or (d)
issue any press releases or other public statements with respect to the alliance.
Conditions Precedent to Obligations Of MCWP

B.
1.

 ll of MCWP’s obligations under this Agreement are subject to the satisfaction,
A
before or on the Effective Date, of each of the following conditions by WCC:
a.

The representations and warranties made by WCC to MCWP in Article II of this
Agreement and in any document delivered pursuant to this Agreement shall be
deemed to have been made again on the Effective Date and shall then be true and
correct in all material respects. If WCC shall have discovered any material error,
misstatement, or omission in those representations and warranties on or before the
Effective Date, it shall report that discovery immediately to MCWP and shall either
correct the error, misstatement, or omission or obtain a written waiver from MCWP.

b.

WCC shall have performed and complied with all agreements and conditions
required by this Agreement before or on the Effective Date.

c.

No action or proceeding by any governmental body or agency shall have been
threatened, asserted, or instituted to restrain or prohibit the carrying out of the
transactions contemplated by this Agreement.
Conditions Precedent to Obligations of WCC

C.
1.

 ll of WCC’s obligations under this Agreement are subject to the satisfaction,
A
before or on the Effective Date, of each of the following conditions by MCWP:
a.

The representations and warranties made by MCWP to WCC in Article II of this
Agreement and in any document delivered pursuant to this Agreement shall be
deemed to have been made again on the Effective Date and shall then be true and
correct. If MCWP shall have discovered any material error, misstatement, or
omission in those representations and warranties on or before the Effective Date, it
shall report that discovery immediately to WCC and shall either correct the error,
misstatement, or omission or obtain a written waiver from WCC.

b.

MCWP shall have performed and complied with all agreements or conditions
required by this Agreement to be performed and complied with by it before or on the
Effective Date.

c.

No action or proceeding by any governmental body or agency shall have been
threatened, asserted, or instituted to restrain or prohibit the carrying out of the
transactions contemplated by this Agreement.

ARTICLE IV. DIRECTOR AND OFFICERS OF WCC
A.

The present Board of Directors of WCC shall continue to serve as the Board of
Directors of WCC until the next annual meeting or until their successors have been elected
and qualified.

B.

As of the Effective Date, Derek Schafer shall remain the Executive Director of WCC
until the Board of Directors of WCC shall determine otherwise.
ARTICLE V. ARTICLES AND BYLAWS OF WCC

A.

The Articles of Incorporation of WCC, existing on the Effective Date, shall continue in
full force as the Articles of Incorporation of WCC until altered, amended, or repealed as
provided in the articles or as provided by law.

B.

The Bylaws of WCC, existing on the Effective Date, shall continue in full force as the
Bylaws of WCC until altered, amended, or repealed as provided in the Bylaws or as provided
by law.
ARTICLE VI. NATURE AND SURVIVAL OF WARRANTIES

All statements contained in any memorandum, certificate, letter, document, or other
instrument delivered by or on behalf of MCWP, or by or on behalf of WCC, pursuant to this
Agreement shall be deemed representations and warranties made by the respective Parties to
each other under this Agreement. The covenants, representations, and warranties of the Parties
shall survive after the Effective Date. No inspection, examination, or audit made on behalf of the
parties shall act as a waiver of any representation or warranty made under this Agreement.
ARTICLE VII. INTERPRETATION AND ENFORCEMENT

MCWP will execute and deliver or cause to be executed and delivered, as and when
requested by WCC, all deeds and other instruments necessary to effect the alliance of MCWP
with and into WCC as a division of WCC. MCWP further agrees to take or cause to be taken
any further or other actions as WCC may deem necessary or desirable to vest in, to perfect in, or
to conform of record or otherwise to the WCC title to and possession of all the property, rights,
privileges and powers referred to in this Agreement, and otherwise to carry out the intent and
purposes of this Agreement.
ARTICLE VIII. MISCELLANEOUS

Entire Agreement; Counterparts; Electronic Transmission.

A.

the

This Agreement constitutes the entire agreement between the Parties with regard to
contemplated transaction.

2.

This Agreement may be executed in any number of counterparts, all of which taken

1.

together shall be deemed one original.
For purposes of executing this Agreement and any other document to be executed in
connection herewith (other than documents to be recorded), a document signed and
transmitted by facsimile machine or other electronic transmission shall be treated as an
original document. The signature of any party thereon shall be considered an original
signature and the document transmitted shall be considered to have the binding legal
effect as if it were originally signed. At the request of any party, any signed document
sent by facsimile or other electronic transmission shall be re-executed in original form.
No party hereto may raise the use of a facsimile or other electronic transmission, or the
fact that any signature was transmitted through the use of a facsimile machine or other
electronic transmission as a defense to the enforcement of this Agreement.

3.

B.

Controlling Law. The validity, interpretation, and performance of this Agreement
shall be governed by, construed, and enforced in accordance with the laws of the State of
Ohio.

[SIGNATURE PAGE FOLLOWS]


IN WITNESS WHEREOF, this Agreement was executed on _________________, 2017.
WCC:







West Creek Conservancy,
an Ohio nonprofit corporation











MCWP:





Mill Creek Watershed Partnership



By:

By:
________________________________
________________________________



Derek Schafer, Executive Director

By:



________________________________



By:



________________________________
Jeffrey W. Lennartz, Board Chair



Pat Salemi, Authorized Signer





Renalto Contepelli, Authorized Signer
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